DIVORCE IN MARYLAND


There are two basic types of divorce in Maryland.  The first is what is known as a limited divorce, or legal separation.  The second type is an absolute divorce, which dissolves the bonds of matrimony entirely.  The most common and administratively inexpensive type of absolute divorce is the “no fault” divorce; the Maryland variant is explained below under voluntary and involuntary separation.  All other types of divorce involve allegations of “fault” by at lease one of the parties.  Note that a finding of “fault” may have an impact on alimony determinations.

1. WHERE TO FILE

Maryland does not have a separate “family court”.  Petitions for divorce must be processed through the Circuit Court of the county in which you live.  Ask the clerk’s office for the pertinent documentation you will need to petition the court.


Jurisdictional Issue:


If grounds for the divorce arose outside Maryland, then one part to the divorce must have lived in Maryland for at least one year prior to filing for divorce.  One party must be a “bona fide” resident when the complaint is filed.

2. LIMITED DIVORCE

Limited divorce is essentially court-supervised legal separation.  Both spouses must live apart without cohabitation.  Neither spouse may remarry during this period.  Both spouses retain the right to inherit property from one another.  Joint ownership arrangements are also preserved.  The limited divorce decree may contain the same court orders an absolute divorce decree may contain, but for dissolution of the matrimonial bond.


Why choose limited divorce?


Limited divorce may be advantageous for those couples who may find life alone after divorce too financially difficult and for those who are not interested in starting anew with another spouse.  Typically, older couples who have grown apart but prefer to retain their right as joint owners choose this method of  divorce.


Caution to active duty military:

A limited divorce may result in suspension of BAQ with dependents, even though limited divorce is essentially a voluntary separation.  BAQ with dependents is, however, authorized for informal, voluntary separation, where the separation agreement is not filed with the court.


Five Grounds for Limited Divorce:

The five grounds are cruelty(bodily harm, threats of bodily harm- mental cruelty is alone insufficient), excessively vicious conduct, actual or constructive desertion, mutual and voluntary separation, and cruelty or excessively vicious conduct towards a minor child of the party filing for the limited divorce.

3. ABSOLUTE DIVORCE

An absolute divorce decree completely dissolves the marital bond.  Parties to the divorce are thereafter free to remarry.  An absolute divorce also destroys any joint ownership arrangements with rights of survivorship by converting them into tenancies in common.  The former spouses simply become owners of a discrete interest in jointly held property.  In the absence of a mutual agreement on property division, a court may then find it necessary to order the sale of this property, and divide the proceeds between the former spouses.  Absolute divorce decrees may also contain terms covering child custody, visitation, and support, in additional to alimony.


Grounds for Absolute Divorce:

Such grounds include adultery, actual or constructive desertion, voluntary separation of one year (“no fault”), involuntary separation of two years (“no fault”), imprisonment of one of the spouses, or permanent and incurable insanity.



Adultery:  The spouse seeking the divorce must prove adultery.  Adultery is sexual intercourse between a married person and someone other the person’s spouse.  Actual intercourse need not be proven; evidence that the offender had the disposition and opportunity for extra-marital intercourse may be sufficient.  Corroboration from a third party in normally required.  If adultery is proven by a preponderance of the evidence, the divorce will be granted immediately.




Defenses to Adultery:  Two common defenses employed by the adulterous spouse are condonation and recrimination.  If these defenses are proven by a preponderance of the evidence, the court my refuse to grant an “at fault” divorce on the ground of adultery.  Condonation means that one spouse knew of the other spouse’s adulterous conduct yet continued to have sexual intercourse with that spouse.  Recrimination means that one spouse may be precluded from obtaining a divorce on the ground of adultery if that spouse also is guilty of one of the grounds for at fault divorce.



Actual Desertion:    There are several elements to actual desertion.  The petitioning spouse must prove that the deserting spouse had the intent to terminate marital relations; that cohabitation has ended; that the desertion was not justified; that the parties are beyond any reasonable hope of reconciling; that the petitioning spouse did not consent to the desertion; and that the desertion has lasted for twelve months. 



Constructive Desertion:  The same elements for actual desertion apply.  In a case of constructive desertion, the petitioning spouse typically is “forced” out of the home as a result of misconduct by the spouse at fault.  Conditions leading to constructive desertion resemble cruelty.  Factors taken into consideration include the nature and duration of the misconduct, attempts made by the petitioning spouse to save the marriage, and the length of time during which the misconduct occurred.  Other reasons for constructive desertion include failure to maintain a home separate and apart from parents and unjustified refusal of sexual intercourse.

Caution:  If constructive desertion cannot be proved, the deserted spouse may in response successfully argue actual desertion.

Voluntary Separation:  This is as close to “no fault” as Maryland gets.  The spouses must be separated (living in different domiciles) for at least twelve consecutive months without cohabitation or sexual intimacy.  A voluntary separate implies that both spouses have consented to separate, manifest either in the form of a written or oral separation agreement.  The spouses must both intend to terminate the marital relationship, and be beyond any reasonable hope of reconciling.

Involuntary Separation:  Also a “no  fault” ground for absolute divorce, involuntary separation requires that the spouses live apart continuously for two years without cohabitation.  A separate agreement is not necessary.  Separation due to deployments to duty stations abroad or at sea is considered involuntary separation.  

Imprisonment on Felony Conviction:  The convicted spouse has to have been sentenced to at least three years of incarceration, and has to have served at least one year of that sentence before petitioning for divorce.

Insanity:  Three conditions are required in order to obtain a divorce on the ground of insanity.  First, the insane spouse has to have been institutionalized for a period of three years.  Second, two physicians competent in psychiatry must testify that the condition is incurable with no reasonable hope of recovery.  Third, one of the parties must have resided in Maryland for at least two years before filing for divorce.

4. DIVISION OF PROPERTY and ALLOCATION OF DEBT

In the absence of an agreement the parties, property division and debt allocation will rest in the hands of the court.  This is typically not a desirable result, as the division of marital property and debt by a court tends to be a time consuming, costly process of litigation.  Where possible, the parties to a divorce should seek to divide and dispose of marital assets and allocate marital debt in a separation agreement well before entering court.

Marital property consists of any assets, including business interest, employment earnings, and retirement pensions, acquired since the date of marriage by either spouse.  Two exceptions to the far-reaching concept of marital property are gifts and inheritances.

Where marital property, other than a pension or retirement plan, is titled to just one of the spouses, rather than order a transfer of title or force a sale of the property, the court will instead grant the non-possessory spouse a cash amount equivalent to his interest in the property.  How the cash is produced will then be the responsibility of the possessory spouse.

Marital property is apportioned to each spouse according to broad guidelines called equitable distribution. Equitable distribution permits the court to use its discretion to allocate debt and divide marital property by taking into account a number of factors, including:

(1) contributions, monetary and non-monetary, of each party to the well-being of the family;

(2) value of all property interests of each spouse;

(3) economic circumstances of each spouse at time of divorce;

(4) circumstances and facts contributing to grounds for divorce (fault issues);

(5) duration of the marriage;

(6) age and physical/mental condition of spouses;

(7) how and when specific marital property was acquired, including the effort expended by each spouse to acquire it;

(8) family usage of personal property or the family home as determined by the court-favors the parent with custody of minor children;

(9) other factors that the court may deem necessary or appropriate to consider in order to arrive at a “fair and equitable” monetary award-essentially a “catch-all” provision.
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